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SCOPE 


A critical analysis of the requiremtnts dor an 
international regime of space iaw concerning itself 
PpeCilieGatty with wtavoO arcas o™Mespace exploratioi oer 
urgently requiring agreement: tmeo Of Liabilacy ier 
Seamagves Caused by space vehicles, or Dvarts thereor, 
Panding am countries other than that of the launching 
State; and appropriate international rules regarding 
the recovery and return to the Launching state of 
Beace Veuwicles and personnel. 


Maras Panabysis includes a -tevelopuien’ of the soveres 
or international law ana the uses to which such 
sources may be applied to the two areas mentioned 
eoove. ~f[t also includes am examination of air and 
sea law as a valuable analogy Sor the development of 
mec Pawo! Outer space. 
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CHAPTER I 


INTRODUCTION 


Along with the space age have come the space prob- 
lems -- where is space? who controls it? what is the 
law out there? do we already have a set of rules 
governing outer space? anda myriad of other questions, 
some with answers, some without answers, some answered 
by more questions. This paper will attempt to reveal 
the accomplishments that have been made so far in de-=- 
PIning Space, our progress in setting forth some ruvés 
of the roac, and severai proposed solutions to some 
pressing problems we now face in the field of space re- 
Search, 

In a recent speecno given by Colonel John Glenn, 
USMC (ret.), he reportedly voiced’ his dislike for the 
Berm "space race," which indicated to him that the Ameri- 
Gans were engaged in some kind of a gagantic drag race 
with the Russians. In a sense, Coionel Gienn's opinion 
notwithstanding, the element of a drag race is with us 
in our never ending search for answers to what is in 


Space. The big ditference being -- when you are ina 


1. The Daily Progress (Charlottesville, Vo 
Bec. 19, 1964, p. 43 coi. 7. 





drag race of the ordinary soesy Me sft4co Oi ge me race 
are clearly defined berore tne race begins. Unvorvu- 
nately, our race and our rules are progressing in juxta- 
position to each other, and at times, at least, it ap- 
pears thav the relative standings of the participants 
are much more discernable than are the rules @ager which 
the race is being conducted. 

To draw an analogy between a game ana che serious 
business of space expioration and the laws soverning the 
Same 1s not an attempt to minimize the deadly conse- 
quences which may result from an oversinmplification of 
the need for international agreements relating to space 


research. We are cealing with a subject matter upon 


oy 


moeLlch may easily ninge the future of gsenerations, or tue 
lack of any future at all. As far back as 1902, attempts 


were being itmade to define space, and the rights therevo, 


on. 


= petore the average man could envision what every 
moaern day child accepts as noxrmal, the orbiting of 
Space vehicles around the earth with successful regu- 
mer. Cy . 

Lt will net be within theipurpose of this paper ve 
Giscuss all or even many of the problems which have 


- 5 


arisen as the age of space unrolds; but, rather, to limit 


2. institute of Internationai Law, Brussels, 1902. 
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Lv to a Tiscussion of Two Paets of Our present partici-— 
pation in space exploration @m@mich Teed more delinitive 
eerecement; thepadevelopmeny. o@. law eiawobiee a elds. wich 
may assist in reacning sucn izgreemernt; and what progress 
has been made up to the present time. The first is a 
meeda for rules or laws goverming liability for damages 
Caused by space vehicies and @evices, and, second, a 
neea for agreement among states concerning the rescue of 
astronauts and space ships in the event of accident or 
energency Landing in territory not under the control of 
tae launching state -- at iirst blush, two simple enough 
eeeas tO discuss. However, an understanding of tite 
background attendant to such problems, and what has led 
mo cto the realization for these meecds, will necessarily 
be discussed before these two suyvjects can be explored. 

ine Vexeploration os outer Space will continuerge 
Captivate the minds and imagination of men for many 
years. Progress which will be meaningful and beneficial 
tO all mankind can be realized if a cordon of interna- 
tional cooperation can be maintained. The threshold of 
ee cooperavcive Climate in space activity has finalsyerecn 
transcended; however, the progression must continue if 
we are to attain the hign goals to waich this country 


has always aspirea. “Have no doubt, this will mot pew. 








Simpie task in an age where we are demanding tomorrow 
wnat was unheard of yestertay and where the passage 
between the two is filled with so many unknowns. The 
mabe President’ John F. Kennecy once said, "2 =] For 
we meet in an hour of hove and fear; in an age of both 
knowledge and ignorance. The greater our knowledge in- 
creases, the greater our ignorance pod e LiCreqd foie 
headway has been made by this country and others since 
Colonel Glenn completed nis flight into space in Febdru- 
ary 1962. What seemed like impossible predictions con- 
cerning space exploration a short time ago have become 
mealities, leading to the world space of today being 

moe space of “infinite possibilivgies." 

The celerity with whicno science is forging ahead in 
Peerce cvechnolosy requires a neda Tor negotiating specific 
areas of agreement in this field among participating 
meaves. The United States, as of now, is participating 


With more than forty countries on cooperative adventures 


marine space field. But it hab been suggested that some 


By “Naver @imes, Sep. jae o olen Oe mee ds cl ay 
ee. ). 

4. Nekoiojevic, Vorlda Community and Vorld Space, 
32/33 Ybk., Ass'n of Attenders and Alumni of the Hague 
Academy of Int'l L. 152 (1962/63). 





ce 


of these adventures, and some of these areas, Hay be 
easier of achievement if the Yorum of the United Navions 
were wucilizea ror multilateral jane Whac has 
been and what is being acconpiisned to this end wili be 
Giscussed later. 

Whoever said, "As long as we keep talking, we won't 
be shooting," put down in avery few words wnat it has 
vaken volumes to convey through the years. And it does 
mot miss the mark by much. tam not saying that agree- 
ment on the two problem areas waich I am posing here, if 


fe 


moc arrived at soon, will résuit in picces incapable of 


I 


i 


DdDeing put back together again, out I am saying that they 
are just two among many wnere Megotiation and coopnera- 
tion will eventuaily leac us away from the fear of 
creating pieces at all. At the annual meeting of the 
American Bar Association in 1958, Past President Rhyne 
said in his address on "World Peace Through Law"; 


We live at the turnisa?s poinarv in the history 
Smegci vila Zo cLOl«u Geeeee) Bo ecyew ies veil ooo. bile 
eOap Or Current M1 StOr yc sees OlWre 1 y 
ciear tzrat mankind -- Men and aAations and 
Paces == Must Learn) tomer Ve) LO2CCU{eT Pore sc 
S€e ClyLiLLZation las we Pio eet io. eee 
The aCOMLe wand WVU OeCh PGitba, mlile. hoor 1, 
the Sputniks, the =xplorers and Vanguards 


“tie Atmospheric Sciences 


1962); 499. 


5. Gardner, Outer Smece: 


ana U.S. Policy, 47 Dep't State Bull. 1214 












Nave attuned the worla vo am overwhelming 
desire for peace. 


As far back as 1955, Mr. JéumeGobb Cooper madeutie 


statement: 


Today neither lawycrs nor governments are 
prepared to state the legal Clight rules 
applicable to prezently operating roczets 
ana planned satellites. Por tne second 
time in the present century science and 
engineering have far outstripped the law. / 


oO 
) 
Oo 


mave we progressed mucod *SUrther an ten years, Cleon awe 
mew Stvili “outstripped"? Thefe is little doubt tha 


me direction iS good, buy Gt Gestination remains atau. 





6. Quoted in Cooper, The FWme br Law in Outer Space, 


7 A.B.A.J., 23 (1961). 
7. j.An address made by John Cobd Cooper bevore the 
mir, coc'y 6f Int’. Les April 2o—e8o56. 











CHARTER La 


INTERNATIONAL LAW ~ WERE DOLS IT COME FROM? 


In discussing outer space and the laws which should 
apply thereto, we must rirst vtake“& look at the means by 
which these laws could be formulated. This necessarily 
takes us into the realm of international law. Interna- 
Boonal law, or, as it has sometimes been called, the 
Plaw of nations," has been cerinecd as that body of rules 
and limitations which the sovereign states of the civi- 
1lizec world agree to observe in their intercourse with 

is 8 : 
each other. At present there are 120 of these sove- 
Mersin states, 1li4+ of which the United States recognizes, 
only a smali percentage or them are directly concerned 
with regulations regarding space and spacecraft law. 
But it would be safe to assume that many, if not all, 
who have no direct interest are indirectly concerned 
because the launching of syvace venicies can affect any 


Seadntiry. In recent years, tne miachinery has been set 


GE 


io whereby even the smallest state, with the Least in- 


a 


Merectl concern in these matters. can Stay abreast of 


negotiations and take part in Giscussions on the subject 


oe Davis, Elements or Internavional Law 2 (1903). 








through the United Nations Coiwmictee on the Peacerui use 
of Outer Space.” 

‘The need for these rules and limitations on an in- 
ternational dsasis is not ctovally analogous to the same 
need or reason as exist ror comestic laws. With do- 
mMestic laws, sanctions iniposed by tne state are deterents 
GO unlawful acts. Punishment @or the violation 61 Law 
ms quite distinctive srom the reason or virtue of law 
atselr. In the case of international law, while its 
meer. Ons Nave been inacequate, nmeverthevess Tiwi sw cee 
generally respected and applied in iong periods of peace. 
Its basic sanction has been simpiy and effectively che 
Sesire for reciprocity ana the fear of retaliation. 
Although the absence of etLective sanctions nas never 
been strongly denied, there is evidence of overwhelming 


oe 


eeknowledgment of the exietenoe or international law as 


Ci) 


Meeooli gation upon the Staves. One writer said: 


States may defend their conduct in all sorts 

@ft other ways, voy denving that the rule they 
are alleged to have broken is a rule or law. . . 
and by other excuses more or Less sincerely 
pelieved in as the case may de; Dut they do 

mot use tae explana io™ whch wourd obvilotsiy 
be the na&étural one it ther: were any doubt 

chat international law Wias a real existence 

ana that they are pound by it.t 


+ 


9. This committee was estadiisned by uU. N. Res. 
2472 (XIV) on Dec. 12,41059. For a Giscussion of this 
comuiittee and its accomplisnments, see Ch. VI, inira. 
iO. Brierly, The Outlook for International waw 405 
figkl). 


\ 








A. SOURCES OF POTERRATLICNAL BAY 

There is some divergence among writers as to tne 

a ee : 
Our ces Oc tava Dut there 285 @8ee 32 4rce eieroes 
them 12 ie) ae ta “oY ae : 
Ml. Article 36 of the Stabile Cte] etn cena 

4 Pes | a Om = Qe 8 i - ' , 7 ° 2 - 3 © 
PeOnal Court Oo] Justice dirscts the Cour gage eeec ae 
questions of international Liaw, to apply: 

a. ainternational convenvions, whether general or 


particular, establ i s.miserules Expressiy 
recognized by Phe conMest Pines states; 


ion digier Seapets a eee ke ks wl 


A 


cus 
ral Oractice accep tea G2 Law; 


one the generai principles of law recognized by 
GuVvilazed mations: 

| . : oe ~q L4 

our SuUbyect La “bie DroOvuske ce. o sr eLele, 5°, 
Rao aegis i a decisioce aic tne teachings ox the 
most higniy quaiitlied ee US of tvhe 


Various nat2onsj aS SMioeeetary wseans 76 the 
GeverminavLon, Of swe wee Wee eee 





11. See Brierly, The LaW¥ or Mations 59-66 (6th 
meee. 1963); and’ I Oppenheim International Law 24 

3 , z 
Mech ed., Lauterpacnt 1948). 

12. Of. case of LTabeck v. “eckienb>burg-Schwerin 
e377! ) quo@Wed in part in I Gi@civorth. Digest of inter— 


Pet2onal Law 15 (1940), Where the court said: da Chia te Beno 
ey no means prevails in the iiverature as vo how in- 
@eroat.onadl Law en See ke SV menceral, agreenecit. and 


a Omary iaw are named as the sources of international 
law.' 

13. For a complete vext oOo tne Statute ot the In-~ 
Memnationa!l Cour: Of Justices sce 120 40/07 “tia Us. 
84.3 (1946-7). 

i4. Ars. 59 seatest@hat a Gecision of the court 
nas no binding YTorce except between the parties and in 
resvect or that particular case. 








Tig souects of S&nverifeiional lew ama *#*heir possi®le 
aMpficavion to a legal regifte for outer space should be 
examined before a comparison is made between the more 
eotablished areas of internatiozal law and that of the 
jaw in outer space. 

aaa Custer 

Customary internatifima. iaw is the end result 
or a vtediously slow process of Gevelopment by acts, and 
Omissions, committed by states in the same manner over a 
iong period of time. Ooviously, chis cannot happen over= 
Meet, but ratner a trial “nd "6>ror approach to proced-— 
Memes 221d orectices found to 26 whe rioss favorable manner 
mewiich CO carry Out a parvicular act. This cannot be 
mome in a vacuum, Nowever Dechuse, in order for a 
Mmeetricular oractice to become Sasvom within the intverna- 
MLonal sphere, most or the civilizeG nations must also 
mma Lhis particular act to be .ne best means to ac= 
feeori Sil woiatever iS OFSireG@s it can be nurtured, for 
ee banceyy by a state Lookin hatk to epproveda precedents 
for jusvitication of a parvicuiar mode oF proceaure 
Moech iS peeing criticized py another state.t> There 
Must oe some evidence or haditual practice detore it 


—— 


154 DdAvis> oo. ciIM™ Stora noe oO, au eee 











Can ve considered customary. In a dispute between tue 
Soveriment om Columbia and Perey etihne Povernavt0ona | Course 
of Justice stated: 

ihe paenwy toatl reas on a custo we. = 

must prove thee ~his custom is estab-=— 

iisnhe@ in such i@ manner that it Meise ber; 


COMe DinGane on the @eaer part) ae 


Me. Justice Gray; sSdGaking .0r Unie Uomo oe ee 


Fa 
ae 


Hy 


Court, in a case concernint the condemning o ishing 


Pesosecis and their cargoes as prikes oF war, stated; 


- . - BY ANCLEXt USaee EBmong civilized 
nations, berpinnineweceeeries aso, and 
gradually ripenin®@ imo .a «lie of inver= 
Haglonual Lew, cOmsy amwaneaie vesselss fia. 
Nave been rocogliS@ed BE exdtipt ... It 
LS tuerse. ore More MP iweile to trace the 
NAStOry Of them the Me eae wac carlics, 
accessible sourceg) we cuz thew iicreac— 
ing recogniticn of it. . . to what we 
may now justly consider as its final 
estaplishment in our oOWn country anc 
\ecnerally throusnout soe erivilaged 

world. . . .+/ 


Customary law has been iikened to the formation 


18 
° ine -oLiticuluy wwiitch Decomesg-s por. 


Or a roovpvath 
Ma or Tact, is in determininyY che point at which 20 can 


be saia that it is a path for frany and ceasea to be a 


Mere train or only 4 iew. Lt selieve tne best answer 


165 Asylum Case (270 )] 2) Cre ep ou" 

tye Tee Paeme ste habena, 175 oo, | Voge. 

18. 2 Walker, Pitt Corbett's Cases on Int'l L. 5 
Moth ed. 1945) 


3} 
j+ 











vO tis is that "whenever, ama as soon as, a line of 


— 


anternational conduct frevuchktliy adopted by States is 


. 


Bonsidered legally obligatory OP hese r1ieic, the 


made which may be abstracted fs0m SsuGir conduct is a4 
; eS 


mile of customary inbernatiome. Law. 


TeS2natve 1M) SOne germs le seca. 


© 


Every custom must 
nowever, it could never be estanplisned by some exten- 
Beve claim being made by a si@@c€ stave, 2¢.8., enormous 
Tishing rights of a certain coastal state. 

A most €escriptives CG¥MTpLe o. how certain prac= 
Brces Oi: states ripen into cusvomary international law 
is the development of tne Law of the a whicn has 
fees TOOcCS in history, and w~wnrougn customary usage has 
meecome the law among nations. Here, the means by which 


MapetaCcCuouLcCe becomes custom hka® peen dealt with for cen— 


1 @, 


5 


Beries. In 1871, Mr. Justice Story in delivering an 
Opinion concerning a collision at sea between an Ameri- 


fe Snip arc a British steamer, svated: 
Undoubtediy, no singlemea@io. can change 
tne law ort the sea. That law is of uni- 
Versal OD11faU0100, alamo Statute o2 one 


19. Macgiboon, CustGmary Jdisternational Law _ and Ac- 
meescence, 35 Brit. Yo. Ev‘ ib. “45 (157). : 

Oe Lwnhiteman, Digest om international Law o3 
POs 
(1963). 


ee To We aLlscusSssea 10 morte Seen) reer. Telia 
maiirSa.. 





or two natiows cam creaeR meet ecations for 
the worid. Like aii tne laws of nations, 
Lt Pestsvmpon the commen s7conse 6 0: civ 
InZea communities. IG Demet ore] oOo. 

pecause it was prescribed by any superior 
power, bout because it has been generally 
accepted as a rule of conduct. . . .£4 


fee 


a9) 


Do we have customary international law applica- 
Ble to outer space? Yes and no. There are varying 
mheories on this matter. The reason for my eguivocal 
answer is that generally there is some customary law 
that has developed within the international sphere which 
can we applied to our neec for outer space law; however, 
what we do have is not specirtically applicable -- a 
Legitimate tailoring may be fraught with numerous pit- 
tfalis -- although we may Graw rrom existing rules of 


oh 


international law to answer some questions pertaining to 
outer space. 

There is no reason to assume that once a state 
taunches a citizen into outer space all the customary 
mevernational rules of conduc’ which that state, and 
Beers, nave abided by for Gecaces suddenly cease toe 

fee AS 20. him. Or vo. the State, pececatce.0: View aioe 


Memrric DreCSemiu Time ~vle peSu. 7Cans MO aSCerlaln eras 


Mimo Li fAavOns Lm) (Oucer Specewm. © wml Ca Ut comme ew IO 


22 “tne “Scotia, of os. 7 Omee,] Soe le 


J, 








available, but civilizZad Metidtihis Wiast rely on tH® mantes 


ok, 


im which they conductsd themselves on earth in order to 


bring some semblance of order to our ventures in outer 
—--- Tt has been said that Swerée is no Jaw 12n Saucer 
soace. Ihis can be agreed to if a quaLiification is made 


1c¢ Laws do nov exist. The space age has nowt 


-_ 


rly 


Ca 


ce 
ay 
0) 
ct 
U) 

uo. 
0) 


peen with us Long enough to "create," through usage, 
Suscomary rules of invernational ilaw regardinzg outer 
Space. Our experiences have not been great enough to 
fTormuiate laws as such, but experiences drawn from nor- 
Meat intercourse among nations can surely give guidelines 
Mee iimits by which the vTormulation of outer space iaw 
Sei emerge. rowever, wnhec we speaic of space iaw as 
Such we are not speaking ox sol ort the tools that can 
be utilized to erfect it. Meny anaiogies have been drawn 
between the sormulation ot iaw for outer space and the 

24, 


meee OL the sea. As mentioneki, there is no doubt that 


Some aspects of the law ot the sea can be put to excellent 


oa (ee ae RelieMed Jvomti itera cional Custom 
Sempron cral Principles in @Re weoowtl or Space Law, Ma. 


a 
L. Kev.,167-80 (April 63). 








24. See Williams, Ths Law oF the Sea: A Paraiics 
. - ~ - — aw = me - -< = 
Bor Svacs aE s+ Jet et 155-72 (Ger. eG uewerere 
Projectin the Law 07 ae Sea simpo The Law ot Outer 


mieace, ie J., 3-8 T., 3-8 (war “659 


-! 








use, OUL we cannot afore tiie luxury of allowing space 
law to develop at the torttisSa pace that the law of 
—~ee sea was S@diowecd. 

Conemre tated, inth§s Veo Vee Vo tuicee 


Space: 


While man crossi®@p “he ocesis could 
aicora vtvhe luxury @F eo oo: three 
: hundred years to Qvoive resiwmes or the 


ae 
Nagin seas... . . Whd yeeeoroduce in con] 
sequcnce oniv J1Vve. oowex Pr 
widely acceptede «1 6828 — 
able in their entorcsatetkhe sy -- no such 
leisurely pace Ts avaséebic +O man ex- 
Demme Ss oacS: .*. ao 


7 
e 


7 ae 


mowever, a case can de stated For the Cevelopment of at 


7 


Meast an embrvonic customery 22@cvernaetional law (by si- 
lence?) pertaining to outer svece. Russia and the Uni- 
mea States have been orbitlne men and/or vehicles in 
Outer space Yor almost Gig1t years. in ail that time, 
@etvnougn the United States Mas wiacely publicized each 
Mmeercd Launch a2mco space, meathker nation bas est eosoer- 
Mees a On Of the other, or oF anyons. Neither country nas 
Meyected to such launcning, no> nas any nation voiced 
G@isaporovai concerning a possib&@ violation oi sovereign 


a 
memo pace, in ascent oz Wfesomn- of the space vehicle.*° 


25>. Coney, Law amc ™Pesicwics@m, Space 13 (1964). 
26. Munro, United Nations - nope for a Divided 
Worid 163 (1960). 


15 











; < - ja 7 = [ea = * =o . oan = ~. “haba. ie st 
Jao Ge cd LC LuawsoS £2£itie | pare Met Wwuwer Space hws .SeGn 


mechareaihrece Ter THE Gee of 216 Ihe “Custom of Gia 
| =~ a a/ > x se oe] : 
v1iONS. +t hola so.wke reservations as to the establish- 


Meaco Ol A customary rule of law in stucn a2 Ssnor Tine: 
mowever, Ido believe that the conciusion reached is, 
paca will continue to'be, valid -- sut for ocher reasons. 


Although tne United Naticms will be d@iscussea 


}- 


r 


me tater chapver, 1% wovuka 3c Workny of nove "ere a. 


* 


Meation that resoiutions have becom made, and agreed to 
Dyemany nations, thdt outee s®ice will be governed by 
peveruational Law. UML EL MRC yw Liese Tesolat ta. 
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